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MEMORANDUM DECISION

Presiding Judge Vasquez authored the decision of the Court, in
which Chief Judge Eckerstrom and Judge Miller concurred.

V ASQUE Z, Presiding Judge:

q Dean Benally seeks review of the trial court’s order
summarily dismissing his successive and untimely petition for post-
conviction relief filed pursuant to Rule 32, Ariz. R. Crim. P. We will
not disturb that order unless the court clearly abused its discretion.
See State v. Swoopes, 216 Ariz. 390, § 4, 166 P.3d 945, 948 (App. 2007).
Benally has not met his burden of demonstrating such abuse here.

92 In 2008, Benally pled guilty to sexual abuse in CR 2008-
0670 and shoplifting in CR 2008-0514. He was sentenced to a 4.5-
year prison term for shoplifting, to be followed by a 2.25-year prison
term for sexual abuse. He has sought post-conviction relief on two
prior occasions. In his first proceeding, he argued his counsel had
been ineffective in failing to file a motion to suppress evidence or a
motion to dismiss the indictment. The trial court summarily denied
relief, and this court denied review of Benally’s petition for review.
In his next proceeding, under both cause numbers, Benally claimed
he had not been sentenced in accordance with the plea agreement.
The trial court summarily dismissed the proceeding, and Benally did
not seek further review of that ruling after the court denied his
motion for rehearing.

q3 In his most-recent proceeding in CR 2008-0670, Benally
asserted that his trial counsel had been ineffective, his plea had been
unlawfully induced, and he was entitled to presentence
incarceration credit. He also claimed he had “never met the said
victim, nor did he know her,” and therefore “the allegation should
not stand, because there is no “knowingly” or ‘intentionally” involved
in this matter.” The trial court summarily dismissed the proceeding,
and this petition for review followed.
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4 On review, Benally again claims he is entitled to
presentence incarceration credit and argues his counsel was
ineffective in failing to raise that issue and because “there existed no
‘intentionally” or “knowingly” in this matter,” apparently because he
was drunk at the time of the incident. Benally’s sentencing claim, as
well as his claims of ineffective assistance of counsel, cannot be
raised in an untimely proceeding like this one. See Ariz. R. Crim. P.
32.1(a), (c); 32.4(a); see also State v. Goldin, 239 Ariz. 12, 9 14, 365 P.3d
364, 368 (App. 2015) (claims of ineffective assistance “fall under Rule
32.1(a)”). And Benally is mistaken that Rule 32.2(b) “rebuts” the
provision in Rule 32.4(a) that only claims made pursuant to Rule
32.1(d) through (h) may be raised in an untimely proceeding.! The
trial court did not err in summarily dismissing this proceeding.

95 We grant review but deny relief.

In his notice below, Benally indicated he would raise claims
of newly discovered evidence, that his failure to timely seek post-
conviction relief was without fault on his part, and of a significant
change in the law. Benally has not raised any such claims.



